U.S. Department of Labor Office of Administrative Law Judges
Heritage Plaza Bldg. - Suite 530
111 Veterans Memorial Blvd
Metairie, LA 70005

(504) 589-6201
(504) 589-6268 (FAX)

Dat e: Oct ober 20, 2000
Case No.: 2000-LHC-1322

ONCP No.: 06-168710

In the Matter of:

WLLIE E. MCCORNELL
Cl ai mant

V.

| NGALLS SHI PBUI LDI NG, | NC.
Empl oyer

APPEARANCES:

Arthur J. Brewster, Esq.

For the Cl ai mant
Paul M Franke, Jr., Esq.

For the Enpl oyer

Before: LEE J. ROVERO, JR.
Adm ni strative Law Judge

DECI SI ON AND ORDER AWARDI NG BENEFI TS

This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U . S.C. §8 901, et
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seq., brought by WIlie MCornell (C aimnt) against Ingalls
Shi pbui I ding, Inc. (Enployer).

The issues raised by the parties could not be resolved
adm ni stratively and the matter was referred to the O fice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing issued scheduling a formal hearing on COctober 16,
2000, in Metairie, Louisiana. However, prior to the schedul ed
hearing the parties reached agreenent on all issues except the
applicability of the Second Injury Fund (Section 8(f) relief)
and Claimant’s attorney’s fees. A Joint Stipulation of Fact and
Law was submtted with a Request for Entry and Order (JX-1)
along with Enpl oyer’s “Petition for Second Injury Fund Relief.”
(EX-1). This decision is based upon a full consideration of the
entire record which consists of JX-1 and EX-1.1

Briefs were received from the Claimnt and the Enployer
Al t hough the Regional Solicitor was served with the Joint
Stipulation and Section 8(f) Petition, no response thereto has

been filed. Based upon the stipulations of Counsel, the
evidence introduced and having considered the argunments
presented, | nake the foll ow ng Findi ngs of Fact, Concl usions of

Law and Order.

. STI PULATI ONS

In the joint stipulation, the parties stipulated, and I
find:

1. That the Cl ai mant was subject to the jurisdiction of the
Longshore and Harbor Wbrkers’ Conpensation Act (LHWA) while
enpl oyed as a pipefitter in the construction of naval vessels at
I ngal I s Shipyard, which adjoins the navigable waters of the
Pascagoul a River and the Gulf of Mexico.

2. That Claimant's injury occurred during the course and
scope of his enploynent with Enpl oyer on or about January 18,
1996, when he was struck in the head by a cone-al ong | owering
pi pe, causing himto fall eight feet off a scaffold.

3. That Claimant suffered injuries to his head, neck, back

! References to the joint stipulation and exhibits are as
follows: Enployer Exhibits: EX- ; and Joint Exhibit: JX-__
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and other parts of his body as a result of the fall.

4. That Claimant’s average weekly wage at the tine of the
injury was $670.94 and the correspondi ng conpensation rate was
$447. 29.

5. That Claimant was tenporarily and totally disabled as
a result of the injury from January 30, 1996 through My 20,
1996; from Decenber 12, 1996 through April 9, 1997, and from
January 15, 1998 through April 27, 1999.

6. That Cl ai mant reached maxi num nedi cal i nprovenment on
April 27, 1999.

7. That Cl ai mant was tenporarily and partially disabled
fromMy 21, 1996 through Decenber 11, 1996, and from April 10,
1997 through January 14, 1998.

8. That during these periods when Cl ai mant was tenporarily
and partially disabled he had a wage earni ng capacity of $206. 00
per week.

9. That Claimnt has been pernmanently and partially
di sabled fromApril 28, 1999 t hrough the present and conti nuing,
and had a post- injury wage earning capacity of $170.00 per
week.

10. That Enployer tinely raised the i ssue of Second Injury
Fund relief (Section 8(f)) in this matter.

11. That no penalties or interest are due.

12. That Enployer is entitled to credit for all
conpensati on
heretof ore paid and for wages paid at any tine during which
Cl ai mant was totally disabl ed.

13. That Enployer will be responsible for all of Claimnt’s
future authorized, reasonable and necessary nedical treatnment
causally related to the injury of January 18, 1996 pursuant to
§ 7 of the Act.

14. That counsel for Claimnt shall be entitled to a
reasonabl e and necessary attorney fee pursuant to 8 28 of the
Act .
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15. That Clainmant’s counsel shall submt his item zed fee
petition setting out his claimed fee within 20 days of entry of
an order in accordance with this decision, and that thereafter
enpl oyer shall have 10 days to file any objections.

1. 1 SSUES

The sole remaining issue presented by the parties for
resolution are Enployer’'s entitlement to Second Injury Fund
(Section 8(f) relief) and Counsel for Claimant’s entitlenment to
an attorney’s fee.

I1l. STATEMENT OF THE CASE
Medi cal Evi dence
Dr. MB. More, Jr., Marion County CGeneral Hospital
Claimant was first treated by Dr. Moore on Decenber 12,
1987, for a dislocation of the right shoulder. (EX-B). He was
prescri bed physical therapy and pain nedication. A cl osed

reducti on was perforned on his right shoulder. Clainmnt was a
boi | er operator for Ol eans Furniture Conpany when he fell while

comng down a | adder. Claimant was paid tenporary total
disability benefits as a result of this fall and did not reach
maxi mum medi cal i nprovenent until March 11, 1988.

Dr. Gary H. Jackson, Southern Bone & Joint Specialists, P.A

Cl ai mant was first seen by Dr. Gary Jackson of Sout hern Bone
& Joi nt Specialists on February 11, 1994. (EX-B). Dr. Jackson
observed Cl ai mant had been injured while working as a pipefitter
with Enployer. Claimant was fitting an eight inch pipe while
extended on a | adder when he experienced severe pain in his
| ower back that caused him to drop the pipe he was hol ding
Cl ai mant stepped down fromthe | adder and continued to work the
remai nder of the day.

Two days | atter, on the foll ow ng Monday, Cl ai mant expl ai ned
to Dr. Jackson that he was unable to get out of bed, and sought
treatment with his general practitioner. The genera
practitioner placed Claimnt on nedication which he had
di sconti nued by his appointnment with Dr. Jackson
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In Dr. Jackson’s evaluation, Claimnt described Iocalized
pain in his |ower back nade worse by bending, tw sting or
lifting. Claimnt indicated his pain was | essened when he | aid
down and that he also had slight pain in the nedial aspects of
both his |l egs to the knees. Claimnt al so described pain in the
rotation of his hips.

During his physical exam Dr. Jackson noted Cl ai mant had,
“forward flexion to 60 degrees only, extension mnimal, right
and | eft |lateral bending 10 degrees with nuscle spasm present.”
Dr. Jackson described Claimnt’s sensory, nmotor, and reflex
functions of his lower extremties to be normal.

X-rays of Claimant’s |unbar regi on showed osteoporosis and

inplate inmpaction at the L3 and L4 |evels. Dr. Jackson found
mar ked degenerative arthritis in Claimnt’s hips, which was nore
pronounced on his left side. Dr. Jackson’s diagnosis was

“probabl e | unbar sprain.”

Dr. Jackson recommended Cl ai mant have a bone scan perforned
to rule out an occult conpression fracture and took him off
wor k. Cl ai mant was prescribed a regi men of physical therapy that
i ncluded wal ki ng and a fl exion stretching program Cl ai mant was
ordered Motrin, Soma and Darvocet-N 100 nedi cations. Clai mant
was scheduled to return in two weeks, during which time a bone
scan was to be perfornmed.

Cl ai mant saw Dr. Jackson again on March 2, 1994, at which
time he continued to conplain of back pain. Dr. Jackson
assessed Claimnt’s bone scan as showing no signs of fracture
and recomrended t he di sconti nuation of formal therapy. Claimnt
was to continue wal king and stretching in conjunction with the
af orementi oned nedi ci nes.

Cl ai mvant saw Dr. Jackson a third time on March 9, 1994,
during which he conpl ai ned of “on and off back pain” as well as
right thigh and | eg pain. Dr. Jackson eval uated Cl ai mant as now

wal king without a linmp and with “a nmuch straighter spine.”
Claimant’ s prescription was changed from Motrin to Lodi ne, and
the Soma and pain nedication was discontinued. Cl ai mant was

instructed to have an MRl performed and to continue his wal king
exerci ses.

Cl ai rant was seen again March 21, 1994, and reported no
further conplaints. Dr. Jackson opined that Claimnt’s MR
showed, “a slight, lateral recess bul ging/ herniation of L4, 5to
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the left.” Dr. Jackson could not correlate the MRl results of
the left lateral recess with Claimnt’s previous conpl aints of
ri ght |eg pain.

When Cl ai mant saw Dr. Jackson on April 18, 1994, he was
returned to regular work duty with the restriction of no lifting
of 40 pounds for two weeks. Subsequently, Claimnt saw Dr.

Jackson for the last time on May 2, 1994, at which tinme he was
returned to regular work duty wi thout restrictions.

Forest General Hospital

Claimant was treated in the Forest GCeneral Hospital
Emer gency Room on August 7, 1995, for left shoul der pain due to
arthritis. (EX-B). The treating physician, Dr. Charnaine
McCl eave, found Claimant had a full range of nmotion in the
shoul der and di agnosed hi mas havi ng degenerative joint disease.
Cl ai mant was prescribed Toradol, Lorcet 5, Orudis and Loratab
Pl us.

X-rays reveal ed findings of osteoarthritis with cartil age
destruction and periarticular bony sclerosis and sone
hypertrophi c changes of the gl enohuneral joint. (EX-B).

Dr. Marc D Angel o

Claimant was first treated by Dr. D Angelo on January 30,
1996, as the result of a head injury he received while working
for Enpl oyer. (EX-A). Cl ai mant described the injury as
occurring when a piece of pipe he was working on cane |oose
falling two feet and hitting his head. This resulted in
Claimant falling to his knees and bei ng knocked unconsci ous for
“less than five mnutes.” After regaining his conposure,
Cl ai mnant wal ked to Enployer’s infirmary where he was eval uat ed
clinically and with x-rays for conplaints of pain in his head,
neck, |low back and left hip. Claimnt reported that his hands
were nunb. Subsequently, Claimnt was taken off work and given
a neck brace and nedicati on.

Cl ai mnant conveyed to Dr. D Angelo that he was in a great
deal of disconfort that night after his initial treatment and
his famly transported himto the Methodi st Hospital Energency
Room where a CAT scan was perfornmed.
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Cl ai mant conplained to Dr. D Angelo that he experienced
headaches of increasing intensity, associated with nausea and
blurred vision. Claimnt described a “chal ky numbness in both
hands which begins in the md forearm” Claimnt attested to
conti nued neck and | ow back pain, as well as pain in his left
hi p, although this had receded such that he could wal k w thout
interference.

Dr. D Angelo noted that during the night Clainmnt
experienced “nocruria and frequent urination” in addition to
whi ch he had trouble sleeping for nmore than three hours at a
tinme.

Dr. D Angel o noted two previous injuries in Clainmant’s past
medi cal history: a low back injury suffered two years prior
while lifting a pipe for Enployer which caused himto m ss two
nont hs of work, and a notor vehicle accident when Clai mant was
20 years of age where he fractured his left hip.

Dr. D Angelo’s inpression was that Claimant had suffered a
“closed head injury with post concussion syndrome including
headaches, sleep disturbance, and m|ld positional dizziness.”
I n addition, Dr. D Angel o found an axi al conpressi on neck injury
with subsequent neck pain, slight | eft-sided refl ex
preponderance and a left hip injury that he opined was an
exacerbation of an old left hip injury.

Dr. D Angel o prescri bed nmedi cati ons for Cl ai mant and or dered
a battery of physical therapy three times a week for four weeks
to address Claimant’s neck and | ower back pain. Clainmnt was
further ordered to remain off work.

Cl ai mant saw Dr. D Angelo again on February 28, 1996, at
which time Clai mant continued to experience “right-sided neck,
arm and back pain.” Claimnt described sharp pains in both
hands and legs that were intermttent and “shock-1ike.”
Claimant indicated in the interimhe had sought treatnment from
his fam |y physician, Dr. Goel, for his high blood pressure.

Dr. D Angel o opined Claimant’s neck and back pain were the
result of his closed head injury of January 18, 1996. Dr .
D Angel o ordered Claimant to continue to stay off work, take his
nmedi cati on and extended his course of physical therapy by three
sessi ons.

Claimant saw Dr. D Angelo a third time on March 18, 1996.
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Dr. D Angelo’s assessnent of Claimnt continued to be the sanme
(neck and back pain as the result of his closed head injury
January 18, 1996). At this session, Dr. D Angelo changed
Cl ai mants nedi cati ons. Cl ai mant was ordered to seek further
treatment for his hypertension, perform two nore weeks of
physi cal therapy, and begin walking. Dr. D Angelo also opined
Clai mant could return to work in two to three nonths.

Cl ai mnt next saw Dr. D Angelo on April 15, 1996, at which
time he continued to have the same back and neck pain as in his
prior office visits. Dr. D Angelo noted at this appointnent
that in addition to Claimant’s disturbed sl eep and pain, “other
factors” may have been contributing to Claimant’s failure to
respond to treatnment. Claimant’s dosage of Nortriptyline was
i ncrease again and he was “strongly urged to quit snoking and to
abstain conpletely from al coholic beverages.”

At Cl ai mant’ s next appoi nt nent on May 15, 1996, Dr. D Angel o
noted Cl ai mant had al cohol on his breath, which he correl ated
with a previous report of alcohol snell by the physical
therapist. Dr. D Angel o opined Cl ai mant had degenerative joint
di sease in both hips, |ow back pain (probably secondary to the
pain radiated from his hips or caused by an abnormal angle of
his |ower spine as Claimnt avoids putting weight on either
hi p), neck pain and headaches, both of which may have resulted
from tension.

Dr. D Angelo ordered three nore sessions of physical
t herapy, an MRl of Claimant’s |unbosarcal spine and a drug
screen. The MRI was perfornmed on May 28, 1996, at Forest
General Hospital and showed “slight bul ging disc material at L4-
L5 and hypertrophic changes in the posterior elenments causing
mld spinal stenosis.” Claimnt’s drug screen was positive for
et hanol .

Claimant’s nmet again with Dr. D Angel o was June 3, 1996, at
which time his treatnment was di sconti nued. Dr. D Angel o stated
that Claimant’s failure to be forthright in his answers
regarding his use of alcohol and his subsequent use in direct
non-conpliance with instructions was an inpedi nent to any final

recovery. Dr. D Angelo stated he could no |onger prescribe
medi cations for Claimant because of their harnful interactions
with al cohol. Claimant was urged to stop drinking and

recommended to return to work by June 10, 1996, w t hout any work
restrictions.
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Cl ai mant subsequently sought treatnment with Dr. Chri stopher
Fox and did not see Dr. D Angelo again until March 10, 1997. At
this exam nation, Clainmant continued to have the same probl ens
as when he had previous been exam ned. He was subsequently
referred to Dr. Seynmour, an Orthopedi c Surgeon.

Dr. Guy L. Rutledge

On July 25, 1996, C aimant was exanm ned by Dr. Rutl edge at
the request of Enployer. Dr. Rutledge reviewed progress notes
of Dr. D Angel o and di agnostic testing to include a |umbar MR,
X-rays of the cervical spine, hand and wist and a CT scan of
the cranium Cl ai mant conpl ai ned of pain at the base of his
skull and | ow back to his knees.

Dr. Rutl edge perfornmed a physi cal exam nati on whi ch reveal ed
no finding suggestive of significant injury. He conducted x-
rays of Claimnt’s shoul der which were considered normal. He
opi ned that Claimant had no evidence of a physical injury that
woul d prevent him from working and he should return to |ight
duty work for a while to increase his physical capability to
perform his usual occupation. (EX-A).

Dr. Christopher Fox, Shoreline Othopaedics APMC

Cl ai mtant was first seen by Dr. Christopher Fox on July 2,
1996, conplaining of injuries to his back, neck and right
shoul der. At this appointment, Claimnt attested to drinking
approxi mately a 12 pack of beer each week in addition to snoking
% pack of cigarettes a day.

Cl ai mant’ s physi cal exam nation showed a negative straight
| eg rai se and positive i npi ngenent test of his shoulder. X-rays
of his cervical spine indicated sone degenerative joint disease
and x-rays of his |umbar spine showed sone degenerative joint
di sease at L5-S1. X-rays of Claimnt’s shoul der showed acrom o-
cl avi cul ar degenerative joint disease. Dr. Fox opined Cl ai mant
had probable cervical radicul opathy w thout any evidence of
severe cord conpression, bulging to protruding discs wth
degenerative changes at L4-L5 and L5-S1, degenerative joint
di sease of the | unber spine and probabl e i npi ngement syndrone of
t he shoul der.

Dr. Fox recommended an MRI be perfornmed on Claimant’s right
shoul der, a nyel ogramof the cervical and |unbar spine, and a CT
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scan. Cl aimant was prescribed a Medrol Dose Pak and Flexeril to
sl eep. Claimnt began seeing Dr. Fox each nonth, but did not
have the aforenmentioned MRl until Decenmber 29-30, 1996. MRI s
were perfornmed on Claimant’s cervical spine and right shoul der
respectively, show ng what Dr. Fox described as “fairly severe
pressure” at the C4-C5 area with a herniated disc and
spondylitic changes at C6-C7 and | esser changes at C5-C6. Dr
Fox opined Cl ai mant would be treated well with fusion at the C4-
C5, C6-C7, and possibly at the C5-C6 |level. Dr. Fox al so opined
t hat based on the right shoulder MR, Claimnt had tendinitis
consistent with inpingenent syndrome, which could be treated
with arthroscopy surgery and subacrononi al deconpression

Cl ai mant continued to see Dr. Fox in March, April, July and
August 1997. During his July 22, 1997, exam nation Dr. Fox
noted alcohol on Claimnt’s breath. Cl ai mvant had a | unbar
myel ogram perforned and was seen for foll ow up Septenber 9,
1997, showing a bulge at L4-L5. Cl ai mant continued to be
treated by Dr. Fox, and on January 15, 1998, had a three |evel
anterior cervical deconpression and fusion performed.

On April 19, 1999, Claimant underwent a functional capacity
evaluation at the Rehability Center. It was determ ned that
Claimant did not neet the physical demands required of his
former pipefitter job which was considered at the heavy

exertional level. Claimnt was assessed at a physical capacity
| evel of light-medium Clai mant had problenms wal king for |ong
periods, working and lifting overhead, bending, squatting,
kneeling, clinmbing, lifting and carrying. A conditioning
program to increase Clainmant’s physi cal capacity was

recommended.

Cl ai mvant continued to see Dr. Fox post-operatively until
April 27, 1999, when he reached maxi mrum nedi cal i nprovenent.
After reviewing Claimant’s nedical records, he concluded
Cl ai rant had sustained a low back injury in 1994 as well as

shoulder injuries in 1987 and 1995. Dr. Fox opined the
foll owi ng, “based on a reasonabl e nedical probability . . . his
pre-exi sting back and shoul der problenms . . . would conbi ne and

contribute with the effects of his injury on January 18, 1996,
to make himsubstantially nore disabled than he woul d have been
as a result solely of the injury of January 18, 1996, alone.”
(EX-CO).
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I V. DI SCUSSI ON

Section 8(f) shifts liability for pernmanent partial or
per manent total disability fromthe enployer to the Special Fund
when the disability is not due solely to the injury which is the
subject of the claim Director, OMP v. Cargill Inc., 709 F.2d
616, 619 (9th Cir. 1983).

The enployer nust establish three prerequisites to be
entitled to relief under Section 8(f) of the Act: (1) the
claimant had a pre-existing permanent partial disability, (2)
the pre-existing disability was manifest to the enployer, and
(3) that the current disability is not due solely to the

enpl oyment injury. 33 U S.C. 8§ 908(f); Two "R’ Drilling Co.,
Inc. v. Director, OANCP, 894 F.2d 748, 750, 23 BRBS 34 (CRT) (5th
Cir. 1990); Director, OACP v. Canpbell Industries, Inc., 678

F.2d 835 (9th Cir. 1982), cert. denied, 459 U S. 1104 (1983); C
& P Tel ephone Co. v. Director, OWNP, 564 F.2d 503 (D.C. Cir.
1977), rev'g 4 BRBS 23 (1976); Risch v. General Dynanics Corp.,
22 BRBS 251 (1989). In permanent partial disability cases, such
as here, an additional requirenment nmust be shown, i.e., that
Claimant’s disability is materially and substantially greater
t han that which would have resulted fromthe new injury al one.
33 U.S.C. 8 908(f)(1); Louis Dreyfus Corp. v. Director, OWCP,
125 F.3d 884 (5" Cir. 1997).

Exi sting permanent partial disability under Section 8(f)
“can be economc disability . . or one of the schedul ed | osses

but is not limted to those cases alone . . . wherein the
enpl oyee had such a serious physical disability in fact that a
cautious enployer would have been motivated to discharge the
handi capped enpl oyee because of a greatly increased risk of
enpl oynent -rel ated acci dent and conpensation liability.” C&P
Tel ephone Co., 564 F.2d at 513.

| find that Claimnt injured his back, neck and shoul der in
t he course and scope of his enmploynent on January 18, 1996. On
January 15, 1998, Claimnt underwent an anterior cervical
di skectony at the C4, 5, 6 and 7 levels. He had a pre-existing
condition as the result of a right shoulder dislocation that
occurred while enployed at Orleans Furniture, Inc. on Decenber
12, 1987, and a pre-existing | owback injury that occurred while
wor ki ng for Enployer on January 28, 1994. As the result of this
| ow back injury, Claimnt was di agnosed with osteoporosis with
questionabl e i npl ate i npaction at L3-L4 with marked degenerative
arthritis. Clai mnt was further diagnosed with a |[|ateral
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recess/ bul ging herniation at L4-5 as a result of this injury.
Claimant was released to return to work with restrictions
agai nst heavy lifting and cautions of possible flare ups.
Cl ai mtant was treated for a subsequent left shoulder injury on
August 7, 1995, and di agnosed with osteoarthritis.

| further find and conclude that the foregoing injuries
constitute pre-existing conditions which were clearly manifest
to the Enpl oyer since at | east one of the injuries (the January
28, 1994 |ow back injury) occurred in the course and scope of
Claimant’s enploynment with Ingalls. Claimant’s other pre-
existing disabilities were either actually manifest to Enpl oyer
or were objectionably determ nable by the presence of pre-
exi sting nedical records or other docunents had Enpl oyer chosen
to exam ne them Director, OAMCP v. Brandt Airflex Corp., 645
F.2d 1053 (D.C. Cir. 1981).

The wei ght of t he uncontradicted nmedi cal evidence subm tted,
specifically that of Dr. Fox, shows that Claimnt’s pre-existing
injuries conmbined and contributed to the last work injury to
make his nost recent injuries materially and substantially worse
and nmore disabling than it would be al one. Dr. Fox’s opinion
was uncontroverted by the Regional Solicitor who failed to file
a brief.

Based on the foregoing, |I find and conclude that Enployer
has established entitlenment to Special Fund Relief pursuant to
Section 8(f) of the Act which is hereby GRANTED

V. | NTEREST

Al t hough not specifically authorized in the Act, it has
been an accepted practice that interest at the rate of six per
cent per annum is assessed on all past due conpensation
payments. Avallone v. Todd Shi pyards Corp., 10 BRBS 724 (1974).
The Benefits Revi ew Board and t he Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full amunt of conpensati on due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., aff'd in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OANCP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no | onger appropriate to further the
pur pose of making Cl ai mant whole, and held that "...the fixed
per cent rate should be replaced by the rate enployed by the
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United States District Courts under 28 U S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills..." Grant v. Portl and Stevedori ng Conpany,
et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany., et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Order with the District Director

VI. ATTORNEY' S FEES

No award of attorney's fees for services to the Clai mnt
is made herein since no application for fees has been nmade by
the Claimant's counsel. Counsel is hereby allowed thirty (30)
days from the date of service of this decision to submt an
application for attorney's fees. A service sheet show ng that
servi ce has been nmade on all parties, including the Claimnt,
must acconpany the petition. Parties have twenty (20) days
following the receipt of such application within which to file
any obj ections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VI1. ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enployer’s request for Section 8(f) relief is hereby
GRANTED

2. Enployer shall pay Clai mant conpensation for tenporary
total disability from January 30, 1996 to May 20, 1996; from
Decenmber 12, 1996 to April 9, 1997; and fromJanuary 15, 1998 to

April 27, 1999, based on Clainmant's average weekly wage of
$670.94 and corresponding conpensation rate of $447.29, in
accordance with the provisions of Section 8(b) of the Act. 33

U.S.C. § 908(h).

3. Enployer shall pay Clai mant conpensation for tenporary
partial disability from May 21, 1996 to Decenmber 11, 1996, and
fromApril 10, 1997 to January 14, 1998, at the rate of $309.95
per week based upon two-thirds of the difference between
Cl ai mant' s average weekly wage of $670.94 and his reduced weekly
earni ng capacity of $206.00 i n accordance with the provisions of
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Section 8(c) of the Act. 33 U.S.C. 8§ 908(c)(21).

4. Enployer shall pay Clai mant conpensation for permanent
parti al disability comencing from April 28, 1999, and
continuing thereafter for 104 weeks at the rate of $333.63 per
week based upon two-thirds of the difference between his average
weekly wage of $670.94 and his reduced weekly earning capacity
of $170.00 per week in accordance with the provisions of Section
8(c) of the Act. 33 U S.C. 8§ 908(c)(21).

5. After the cessation of paynments by Enpl oyer, conti nuing
benefits shall be paid pursuant to Section 8(f) of the Act, from
the Special Fund established in Section 44 of the Act wuntil
further notice.

6. Enployer shall remain responsible for all reasonable,
appropriate and necessary nedical expenses arising from
Claimant's January 18, 1996 work injury, pursuant to the
provi sions of Section 7 of the Act.

7. Enployer shall receive credit for all conpensation and
i nterest heretofore paid, as and when paid.

8. Enmpl oyer shall pay interest on any sunms determ ned to
be due and owing at the rate provided by 28 U S.C. §8 1961
(1982); Grant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

9. Claimant's attorney shall have thirty (30) days to file
a fully supported fee application wth the Ofice of
Adm ni strative Law Judges; a copy nust be served on Cl ai mant and
opposi ng counsel who shall then have twenty (20) days to file
any objections thereto.

ORDERED this 20" day of October, 2000, at Metairie,
Loui si ana.

LEE J. ROVERO, JR
Adm ni strative Law Judge



